THE LEGISLATIVE POWER TO CREATE AN ELECTIVE OFFICE

A BRIEF NOTE ON THE LEGISLATIVE POWER TO
CREATE AN ELECTIVE OFFICE?

The legislature is wholly within its
power in creating an elective office and
may prescribe how it will be filled.?
More specifically, “. . . the legislature
may create a public office, other than
one created by the Constitution, provide
for election or appointment of its incum-
bent, establish and modify from time to
time its tenure, compensation, and
duties, and abolish the office as the pub-
lic interest may require.”?

The Maryland Court of Appeals im-
plies that the state legislature can cre-
ate an elective office. Dealing with the
question of whether a constitutional
provision prohibiting the legislature
from increasing or diminishing a public
officer’s salary, the court held that this
prohibition of the officer’s salary after
his election or appointment was not
limited to constitutional officers.*

THE CHARTERING OF NEW CORPORATIONS
THROUGH ACTS OF THE GENERAL ASSEMBLYS?

Re: That part of Section 48 of the Maryland Constitution which requires corpo-
rations to be formed under the provisions of the general corporation laws and not

through special acts of the legislature:

Such a limitation on the legislature
may be necessary, but the necessity of
having the limitation in the constitution
"is questionable in light of the following
considerations:

A. If the present Article ITI, Section
33 (or one to the same effect) is
retained, providing that there shall
be no special law for cases provided
for by general law, then a reten-
tion of the above limitation would
be superfluous.
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B. While it is true that the legislature
could change the law, Article 23,
Section 1a of the Code, which sub-
jects all corporations (with the ex-
ception of banks, etc.) to the
provisions of Article 23, would
probably provide the necessary
“brake” to any action of the legis-
lature intended to provide for the
formation of a corporation by
special act.

C. Only 3 other states have such a
limitation, in one form or another,
in their constitutions.® Appar-
rently the other 46 states feel such
a limitation is unnecessary (as
well as the framers of the Model
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